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In re Mguel Antonio RODRI GUEZ-DI AZ, Respondent
File A34 510 049 - Fishkill
Deci ded May 18, 2000
U. S. Departnment of Justice

Executive O fice for Immigration Review
Board of I mm gration Appeals

An unrepresented alien who accepts an I mm grati on Judge’ s deci sion
as “final” does not effectively waive the right to appeal where the
Immigration Judge failed to nmke clear that such acceptance
constitutes an irrevocabl e wai ver of appeal rights; therefore, the
Board of |Immigration Appeals has jurisdiction to consider the
alien s appeal.

Pro se

Bonni e A. Schroeck, Assistant District Counsel, for the Imrigration
and Naturalization Service

Bef or e: Board Panel : MATHON, FILPPU, and MOSCATO, Board Members.

FI LPPU, Board Menber:

I n a deci si on dat ed Decenber 30, 1998, an I mmi grati on Judge ordered
the respondent renpved from the United States to the Dom nican

Republi c. The respondent has appealed that decision, alleging
inpropriety in the manner in which the Inmmgration Judge conduct ed
the proceedi ngs. The appeal w Il be dism ssed.
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. BACKGROUND

On October 30, 1998, the respondent was placed in renoval
proceedi ngs on account of his convictions for crimnal possession of
a firearmand crimnal possession of heroin. On Decenber 30, 1998,
he appeared before the Inmigration Judge, who explained to the
respondent the charges against him his right to counsel, and the
ways that he might obtain counsel. The Inmgration Judge also
advi sed the respondent as foll ows:

You also have the right to appeal if | make a decision
you’' re not happy with. You have 30 days to appeal. Your
appeal nmust be in English in witing directly to the Board
of I'mmigration Appeals in Virginia. Your appellate rights
are expl ained on the piece of paper in front of you.!?

The Inmigration Judge then offered to continue the hearing to
provi de the respondent an opportunity to obtain | egal counsel, but
t he respondent stated that he wanted to proceed. After establishing
the country of renoval, the Inmmigration Judge repeated his offer to
continue the hearing, but the respondent reiterated that he wanted
to proceed. It appears that the respondent wanted to be renoved,
evidently believing that an order of renmpval would allow him to
depart the United States wi thout serving the renmainder of his
crimnal sentence. After attenpting to dissuade the respondent from
that assunption, the Immigration Judge took the respondent’s
pl eadi ngs and accepted evidence of his criminal convictions. The
I mmigration Judge concluded the hearing with the follow ng
statement :

Based on your admissions to me and based on the docunents
subnitted by the Inmmigration Service, | find that you're
removabl e fromthe United States as charged. |’ mnot aware
of any relief available to you and you' re not requesting
any relief and, therefore, | order that you be renmpved from

1 The regulations require the Immgration Judge to provide the alien
with a copy of a Witten Notice of Appeal Rights (Forml-618) at the
outset of proceedings. 8 C F.R 8§ 240.48(a) (2000).
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the United States to the Doni ni can Republic on the charges
contained in the Notice to Appear. Do you accept ny
decision as a final one?

In response to the Immgration Judge's question, the respondent

sinply answered, “Yes.” Counsel for the Immigration and
Nat ural i zati on Service al so accepted the decision as final. On the
written order of renoval, the Inmgration Judge indicated that both
parties had wai ved appeal. The respondent has tinely appeal ed that
deci si on.

[1. 1 SSUES

The respondent contests the fairness of his renmoval proceedings,
focusing on the conduct of the Inmgration Judge. However, before
addressing his argunents, we nust first resolve the question of our
jurisdiction over this appeal because the Inmm gration Judge’s order
reflects that both parties waived appeal. Specifically, we mnust
det ermi ne whet her an unrepresented alien waives the right to appea
by accepting an Inmmgration Judge' s decision as “final” when the
I mmi gration Judge has not made it clear that such an acceptance
constitutes an irrevocabl e wai ver of the alien’s appeal rights.

I11. JURI SDI CTI ON

We do not have jurisdiction over the decision of an Inmgration
Judge once the parties waive their right to appeal. Matter of Shih
20 1 &N Dec. 697 (BI A 1993). Whenever the right to appeal is waived,
the decision of the Inmgration Judge beconmes final and may be
i mpl emented i medi ately. See 8 C.F.R 88 3.3(a)(1), 3.39 (2000).
Achi eving inmrediate finality of an Inm gration Judge’'s decision is
i nportant, especially for a detained alien who has no interest in
appeal and wi shes only to depart. Wai ver of appeal permts the
execution of a renoval order prior to expiration of the 30-day
appeal period, thereby sparing the alien additional time in custody
and taxpayers the expense of needl ess detention

By wai vi ng appeal, an alien relinquishes the opportunity to obtain
review of the Inmgration Judge’s ruling. Thus, it is inportant
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that any waiver be knowingly and intelligently nade. See United
States v. Mendoza-Lopez, 481 U. S. 828, 840 (1987); see also Matter

of Shih, supra. |In fact, the statute specifically requires that an
alien be notified of his or her right to appeal if an Immgration
Judge orders renpoval. Section 240(c)(4) of the Inmmgration and
Nationality Act, 8 U S.C. § 1229a(c)(4) (Supp. Il 1996); see also

Matter of Ccanpo, InterimbDecision 3429 (Bl A 2000) (holding that 120
days’ voluntary departure nmay not be granted prior to the conpletion
of rempval proceedings wthout an express waiver of the right to
appeal ).

At the close of the hearing in this case, the Immgration Judge
asked the respondent whether he accepted the decision as “final.”
Al t hough the respondent said that he did, he nevertheless filed a
timely appeal. We nust therefore decide whether the respondent’s
acceptance of the decision as “final,” by itself, constitutes an
effective waiver of his right to appeal

Asking the parties whether they accept a decision as “final” is a
short hand expressi on commonly used by I mri gration Judges. It refers
to the | anguage of 8 CF. R § 3.39, which provides for finality of
the I'mm gration Judge’ s deci sion upon wai ver of the right to appea
(or upon the expiration of the tinme in which to appeal, if no appea
is taken). Those who understand the neaning of this shorthand
expression, such as aliens represented by attorneys or accredited
representatives, may effectively waive appeal in response to this
si npl e questi on.

However, the meani ng and significance of this shorthand expression
may not be apparent to the unrepresented alien. Asking an
unrepresented alien whet her he or she accepts a decision as “final”
does not necessarily alert the alien to the fact that the question
concerns the right of appeal or that an affirmative answer will be
construed as an irrevocabl e wai ver of that right. See United States
v. Fares, 978 F.2d 52, 55 (2d Cir. 1992) (finding that no valid
appeal waiver arises froman affirmative answer to the question,
“[YJou' re accepting orders of deportation . . . as final in your
case with no appeal ?”). Aliens unfamliar with renoval proceedi ngs
may m sconstrue the question asked by the Inmgration Judge in this
case as sinply a reference to the end of the proceedi ng before the
Immigration Judge and nmay not necessarily understand that it
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contenpl ates the final resolution of the case. Furthernore, it is
unlikely that the intended nmeaning of this question will become
clearer when translated into the various | anguages that are spoken
by aliens in inmngration proceedi ngs.

We appreciate that the right to appeal may be discussed with

parties of all levels of sophistication who appear before
I mmi gration Judges. Because the precise articulation of appea
rights required in any given case will necessarily depend on the

circunstances of that case, we do not seek to alter any statenent
currently used by an Immgration Judge that satisfactorily
communi cates the right to appeal. However, we al so recognize that,
in cases invol ving unrepresented aliens, nore detail ed expl anati ons
are often needed. Thus, we are nore likely to find a valid waiver
where an | mmigrati on Judge has adequately conveyed both the alien’s
appeal options and the finality associated with waiving appeal.?

2 For exanple, the following is one reasonably conprehensive
formul ati on of an appropriate discussion of appeal rights:

You have the right to appeal ny decision. You do not
have to decide today if you want to appeal, but you
shoul d deci de soon. You can also give up your right to
appeal by waiving it.

If you want to appeal ny decision, or if you want to
t hi nk about appeal and decide later, you nust reserve

appeal now. If you reserve appeal, you will have 30
days fromtoday to file your appeal with the Board of
I mmi gration Appeals. Your notice of appeal nust

actually arrive at and be received by the Board within
30 days. Your appeal right will be lost if the notice of
appeal arrives |ate.

If you do not want to appeal ny decision, you may wai ve

appeal. If you waive appeal, ny deci sion becones fi nal
and your case is conpletely finished. You cannot change
your mnd later and try to file an appeal. Do you

under st and?
(continued...)
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In this instance, we find that the respondent has not waived
appeal. The sinple inquiry at the end of the hearing, focusing on
accept ance of a decision as “final,” was not adequate to ensure that
the unrepresented alien understood the inmport of the Inmmigration
Judge’s question. Even with the Inmmigration Judge’s discussion of
the right to appeal at the outset of the hearing, it is not evident
that the respondent understood the inplications of accepting the
decision as “final.” Consequently, regardless of whether the
respondent actually contenpl ated taking an appeal on the day of the
hearing, we hold that an effective waiver of appeal did not occur
and that the appeal is properly before us.

V. ARGUMENTS ON APPEAL

On appeal, the respondent does not assert eligibility for any
particular form of relief but argues only that his hearing was
procedural |y deficient. The respondent maintains that his ignhorance
of the immgration laws prevented him from understanding the
proceedi ng or the consequences of his testinmony. He also contends
that the Imrigration Judge denied him due process by inproperly
assum ng the Service's “prosecutorial” role and by “forcing” himto
represent hinself.

W find the respondent’s argunents to be without nerit. The
I mmigration Judge performed his duties in accordance with both the
letter and the spirit of the law. See section 240(b)(1) of the Act;
see also 8 C.F.R § 240.10(c) (2000). The |Immgration Judge
requested pleadings in a straightforward fashion and provided the
respondent anpl e opportunity to voi ce objection or uncertainty about
the proceedings. Cf. Matter of A-P-, Interim Decision 3375 (BIA
1999). The Inmigration Judge twice offered to continue the hearing

so that the respondent mght obtain counsel. It was the
respondent’s decision to proceed despite his ignorance of the
immgration |aws. We discern no inpropriety in the Immgration

Judge’ s conduct in these proceedi ngs and therefore find no reason to

2(...continued)
Do you want to reserve appeal or waive appeal ?
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overturn the decision of the Immgration Judge. Accordingly, the
respondent’s appeal will be dism ssed.

ORDER: The appeal is disn ssed.



